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Article 192 of the United Nations Convention on the Law of the Sea obliges States to “protect
and preserve the marine environment.” In response to this obligation, most coastal States
have a body of national laws and regulations or at least of framework of national policies to
protect the marine environment. In spite of this obligation to “preserve the marine
environment”, the oceans face complex environmental threats ranging from warming ocean
temperatures, increasing loads of marine plastics, overfishing, and acidification. This paper
argues that we have entered a post-preservation era where active and passive restoration
efforts to revive marine ecological functions are essential.

Using a comparative law approach, this paper will evaluate a sample of twenty to twenty-five
national marine protection frameworks from both developed and developing coastal States
across a number of oceans to determine how existing laws do or do not promote restoration of
the marine environment. In particular, the analysis will distinguish between laws and policies
that facilitate active restoration and laws and policies that facilitate passive restoration.
Presently, few States have laws or policies mandating active restoration outside of the context
of an oil or chemical spill where ecological restoration may be part of a remediation phase. In
contrast, increasing numbers of States are promoting passive restoration through the
application of marine protected area legislation. While these passive restoration efforts are
significant particularly when they span across a broad seascape, certain threats associated
with climate change may require more active restoration efforts to enhance the immediate
resilience of marine ecosystems.

Active restoration efforts will be critical for protecting biodiversity from warming ocean
temperatures and acidification. Yet, it can be quite challenging to undertake such efforts
given a lack of knowledge about how to implement active restoration projects. This paper
recommends that to protect both marine species and habitats threatened by disruptive change,
States will need to consider the benefits of implementing active restoration programs. As
States invest national resources in developing national adaptation plans to meet climate treaty
obligations or engage in marine spatial planning, States should also be considering
identifying key marine restoration sites and designing restoration plans. This paper will
discuss the opportunities and challenges associated with undertaking active restoration in
marine environments including setting baselines capable of adapting to climate change
impacts and managing restoration objectives over a multi-decade period.

The paper concludes with a suggestion that as States engage in negotiations over a new legal
instrument to protect marine biodiversity beyond areas of national jurisdiction, political
attention should prioritize the active restoration of threatened marine environments within
national jurisdiction. This paper acknowledges that even with political will, there are many
gaps in basic marine scientific research that would need to be remedied before large-scale
ocean restoration programs will be feasible. This paper will research and discuss current
investments in active large-scale marine restoration projects including both species and
habitat restoration and offer specific policy recommendations on how to increase ecosystem
restoration financing capable of protecting the marine environment for existing and future
generations.
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